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COMPLETE LIST OF ALL PARTIES 
Plaintiff Bud Leach is from LaJolla, California and 
brought suit on a promissory Note dated June 10, 1980. The 
original makers of the Note were Welden L. Daines (Bountiful, 
Utah), J. R. Willyard (Arizona) and Sheldon Player (Arizona). 
Willyard and Player defaulted. The principal balance on the 
Note at the time the Complaint was filed was $163,848.07. On 
November 15, 1983 the defendant, Kenneth K. Knight (Great 
Falls, Montana), signed a Memorandum of Understanding (Exhibit 
6) wherein he agreed to assume ancl pay time] y the "Leach" 
obligation. The reason for the assumption of payment of the 
Note by Knight was his purchase of a controlling interest in 
Rock Springs Limited, a IItah limited partnership (RSL), the 
parent partnership of Rock Springs Lodging Associates, a 
Wyoming limited partnership (RSLA), which latter partnership 
owned a 150-room Hilton hotel (the "hotel") in Rock Springs, 
Wyoming. 
Knight defended his liability to Leach on the basis of 
misrepresentations made to him by Welden L, Daines as to the 
amount, of accounts payable of the Rock Springs hotel. 
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JURISDICTION OF THE COURT 
This appeal is pursuant to Rule 3, Rules of the Utah 
Supreme Court and § 78-2-2, U.C.A. 1953. 
Civil actions No. 86-7249 and No. 87-7445 were 
consolidated for trial (283). 
After a four-day jury trial, the jury answered a 
special verdict that Knight was not defrauded. Judgment was 
entered in favor of plaintiff Bud Leach and also cross-claimant 
Welden L. Daines (herein "Daines") against Kenneth K. Knight 
(herein "Knight") in the sum of $227,939.53 on October 11, 1988 
by the Honorable Homer F. Wilkinson. The Court granted a 
directed verdict against Knight concerning the tax issue 
(termination of partnerships) pleaded by Knight in Civil 
87-7445 (549). 
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STATEMENT OF THE ISSUES 
1. IT WAS ERROR FOR THE COURT TO GRANT A DIRECTED VERDICT 
AGAINST KNIGHT'S PRAYER FOR A DECLARATORY JUDGMENT THAT WELDEN 
L. DAINES VIOLATED HIS FIDUCIARY DUTY AS A PARTNER OF KNIGHT 
AND AN ACCOUNTANT FOR THE PARTNERSHIPS WHEN HE FAILED TO REPORT 
TO THE INTERNAL REVENUE SERVICE THE TERMINATION OF RSL AND RSLA. 
2. IT WAS ERROR FOR THE COURT TO INSTRUCT THE JURY THAT 
"A PARTY CLAIMING TO HAVE BEEN DEFRAUDED MUST FILE A LAWSUIT 
WITHIN THREE YEARS AFTER HE DISCOVERED, OR THROUGH THE EXERCISE 
OF REASONABLE CARE SHOULD HAVE DISCOVERED, THE FRAUD OR HIS 
CLAIM IS BARRED BY THE STATUTE OF LIMITATIONS." 
3. THE NOVEMBER, 1983 MEMORANDUM OF UNDERSTANDING 
(EXHIBIT 6) DID NOT CONTAIN ANY LANGUAGE THAT OBLIGATED KNIGHT 
TO INDEMNIFY OR HOLD HARMLESS WELDEN L. DAINES AGAINST 
LIABILITY TO BUD LEACH. THEREFORE, IT WAS ERROR FOR THE COURT 
TO GRANT JUDGMENT AGAINST KNIGHT AND IN FAVOR OF DAINES BEFORE 
DAINES MADE PAYMENTS TO LEACH, OR SUSTAINED ANY LOSS. 
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CONSTITUTIONAL PROVISIONS, STATUTES, ETC. 
There are no constitutional issues involved. 
STATEMENT OF THE CASE 
The suit on the Promissory Note was defended by Knight on 
the basis of fraud in the sale of the Rock Springs Hilton Hotel 
to him by Daines. The termination of RSL and RSLA partnerships 
arose out of the sale of more than 50% of the partnership 
capital and profits. 
This appeal is from the final judgment of the District 
Court, and the Court's Directed Verdict against Knight 
concerning the tax issue (termination of partnerships) pleaded 
by Knight. 
The true spelling for Welden L. Daines* name is with an "e" 
(Welden) not with an "oH (Weldon). 
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STATEMENT OF FACTS 
The facts are complex. On June 10, 1980 Welden L. Daines 
("Daines"), J. R Willyard and Sheldon Player signed a 
promissory note payable to plaintiff Bud Leach (Exhibit 
No. 1). Leach originally intended to be a partner in a Rock 
Springs Hilton Hotel, but his investment got converted to a 
note (TR 615-31). Leach had never met Knight (TR 615-30) nor 
Willyard or player (TR 615-36). Knight had been the architect 
for the hotel and was a 11.75% partner in RSL. On November 15, 
1983 Knight signed three documents which were drawn to achieve 
the sale of the controlling interest in Rock Springs Limited, a 
Utah limited partnership ("RSL"), which owned the controlling 
interest in Rock Springs Lodging Associates ("RSLA"), a Wyoming 
limited partnership (Exhibits 5, 6, and 7). See also Exhibit 
13.) RSLA owned the Hotel in Rock Springs, Wyoming. One of 
the obligations contained in the November 1983 Memorandum of 
Understanding was for Knight to pay the promissory note 
(balance of $163,848) payable to Leach (Exhibit No. 6). Bud 
Leach sued Daines, Player and Willyard as makers on the Note 
(Civil No. 86-7249). Leach's second claim for relief was 
against Knight on the theory that Leach was a third-party 
beneficiary to the promise of Knight to assume and pay timely 
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the Leach obligation (004). Knight's defense was that Weiden 
Daines had falsely represented the amount of the accounts 
payable of the hotel when Knight bought it and that Knight was 
entitled to rescission (072-73). 
The pleadings and formation of issues took a convoluted 
route. Leach is a resident of LaJolla, California; Daines 
lives in Bountiful, Utah; Knight lives in Great Falls, Montana; 
Player and Willyard live in Arizona. Player and Willyard did 
not appear at trial and were defaulted. Daines, Player, 
Willyard and Knight had been co-partners in the two-tier 
partnerships, RSL and RSLA (Exhibit 13). Knight was served 
under the long arm statute, § 78-27-24(1) because he signed the 
Memorandum of Understanding in Utah in November 1983 to 
purchase the Rock Springs Hilton Hotel. Weiden Daines 
cross-claimed against Knight (013) and Knight filed a Motion to 
Dismiss for lack of jurisdiction (018). There was an 
eight-month delay from the time of filing the Complaint to the 
ruling by the Court that Knight was subject to jurisdiction 
(065). Daines* cross-claim against Knight was on the theory 
that Knight was solely liable to Leach and that Daines was 
entitled to judgment against Knight in such amount as Leach 
might recover against Daines. (014) 
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Knight then filed an Answer to the Crossclaim of Daines 
(July 7, 1987) praying that the Court rescind the Memorandum of 
Understanding (dated Nov. 15, 1983) on the basis of fraud by 
Daines in the sale of the hotel (081). Daines at all times had 
been a partner of Knight (TR 618-64) and was the C.P.A. who did 
all the bookkeeping and the tax returns for the hotel and the 
two partnerships (Exhibit No. 29). 
Knight filed an Amended Answer to the Crossclaim of Daines 
seeking to rescind his purchase of the hotel (105). The Court 
denied this Amendment (158; 227) and set the case for trial on 
January 25, 1988 (155). Counsel (Randall Klimt) withdrew from 
the case (November 10, 1987) (166) and the undersigned counsel 
(Richard H. Nebeker) entered his appearance (171). 
Knight once again filed his Cross-claim to the Cross-claim 
of Welden L. Daines, J. R. Willyard and Sheldon Player (175) 
Messrs; Stephen B. Mitchell, Esq. (attorney for plaintiff Bud 
Leach) and Nick J. Colessides, Esq. (attorney for Welden L. 
Daines) argued that the Cross-claim of Knight was merely 
interposed for delay (217). Knight filed his Demand for Jury 
Trial (244), and then filed a separate Complaint (Civil Action 
No. 87-07445; 2-28) against Welden L. Daines, J. R. Willyard 
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and Sheldon Player, which was the same allegations that Knight 
had sought to plead in his Cross-claim. 
On February 5, 1988, the Court ordered that Civil Action 
No. 87-07445 entitled Kenneth K. Knight vs. Welden L. Daines, 
et al. be consolidated with the pleadings in Civil No. C86-7249 
entitled Bud Leach vs. Welden L. Daines, et al. (281-284). 
This Order joined the tax issue of Daines' failure to report to 
I.R.S. the termination of the RSL and RSLA partnerships under 
Section 708 of the Internal Revenue Code (Civil No. C87-7447). 
Knight believes that this issue amounts to a compulsory 
counterclaim which arose out of the assignment of a 71% 
(controlling) interest in RSL (Exhibits 7 and 13) to Knight as 
part of the same transaction by which Knight acquired ownership 
of the hotel and assumed Daines1, Player's and Willyard's 
obligation to pay the Bud Leach Promissory Note (Rule 13(a), 
U.R.C.P.). 
After a four-day jury trial (TR 617-129) (August 22 to 25, 
198ft) the jury found that Knight had not been defrauded. 
(546). During the trial (TR 617-129) the Court granted a 
directed verdict against Knight's prayer for a declaratory 
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judgment that Welden L. Daines had violated his duty as 
accountant for the R.S.L. and R.S.L.A. partnership in not 
reporting to the Internal Revenue Service that there had been a 
termination of the partnerships pursuant to Section 708 of the 
Internal Revenue Code. 
The Court granted judgment in favor of Leach against 
Knight, on the basis of Leach's being a third-party beneficiary 
to the promise of Knight to pay the Leach note (607). The 
judgment was in the sum of $215/455.63 together with interest 
after August 22, 1988, and attorneys fees of $12,483.90. The 
judgment further provided that Daines was entitled to judgment 
over against Knight "for indemnity" (608) in this same amount 
"provided, however, that Weldon L. Daines shall only be 
entitled to execute on this Judgment to the extent he actually 
pays any portion of the Judgment in favor of Bud Leach and only 
after the Judgment in favor of Plaintiff Bud Leach has been 




IT WAS ERROR FOR THE COURT TO GRANT A DIRECTED VERDICT 
AGAINST KNIGHT'S PRAYER FOR A DECLARATORY JUDGMENT THAT 
WELDEN L. DAINES VIOLATED HIS FIDUCIARY DUTY AS A PARTNER 
OF KNIGHT AND AN ACCOUNTANT FOR THE PARTNERSHIPS WHEN HE 
FAILED TO REPORT TO THE INTERNAL REVENUE SERVICE THE 
TERMINATION OF RSL AND RSLA. 
Paragraph 3 of Knight's Complaint against Daines (C87-7445) 
prayed for a declaratory judgment that Exhibits 5, 6 and 7 be 
construed as a termination of the limited partnerships RSL and 
RSLA in November, 1983 for federal and state income tax 
purposes. This is important to Knight because there is ongoing 
litigation over the foreclosure of the hotel in Sweetwater 
County, Wyoming. There is ongoing tax consequences concerning 
who is responsible for recapture of accelerated depreciation to 
the previous individual partners. 
Section 708 of the Internal Revenue Code provides that for 
federal income tax purposes a partnership is deemed to be 
terminated if (a) Hno part of any business, financial operation 
or venture of the partnership continues to be carried on by any 
of its partners in a partnership,H oj: (b) "within a 12-month 
period there is a sale or exchange of 50 percent or more of the 
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total interest in partnership capital and profits." (26 
U.S.C.A., Sec. 708.) In Siller Brothers, Inc. v. Comm'r, 89 
T.C. No. 22 (1987), the tax court held that when a partnership 
terminates because a partner purchases the partnership 
interests of the other partners and converts the business into 
a sole proprietorship, the partnership is liable for recapture 
under the entity theory. 
Kevin Heyborne was called by Knight as Knight's accountant 
for the hotel and expert witness. He examined Exhibits 5, 6 
and 7 whereby Player and Willyard first assigned and 
transferred their interest in RSL to RSL (TR 616-64). These 
exhibits provided that for and in consideration of Knight's 
paying the Leach obligation, payment of the sum of $50,000 owed 
as a personal note of Daines to Frank Granato, and payment of 
the accounts payable including first mortgage payments to 
Prudential, etc. (Exhibit 6) RSL transferred, assigned and 
conveyed to Knight 98.6% of RSL's interest in RSLA, which 
Recently the Commissioner of Internal Revenue has issued two 
rulings. Rev. Rul. 87-50, 1987-1 C.B. 157; Rev. Rul. 87-51, 
1987-1 C.B. 158. They state that when the upper-tier 
partnership (RSL) terminates because of a 50% transfer, so does 
the lower-tier partnership (RSLA)). 
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interest represents seventy-one percent (71%) of RSLA (Exhibit 
7). It is undisputed that Rock Springs Limited (a partner in 
RSLA) assigned and conveyed "98.6% of its interest in RSLA 
which interest represents approximately seventy-one percent 
(71%) of RSLA." (Exhibit 7). (See also Exhibit 13). It is 
undisputed that Daines prepared the 1983 tax returns, and did 
not show the termination of RSL or RSLA on November 15, 1983 
(Exhibit 29; Exhibit 37) The Court granted Daines* Motion for 
a directed verdict on this issue (TR 550; 617-129). 
Mr. Nick Colessides, attorney for Welden Daines, 
cross-examined Mr. Heyborne and Heyborne admitted that if there 
is an injection of outside capital into a particular 
partnership by a new partner the IRS will not consider the 
partnership as being terminated (TR 616-70). Exhibit 36 was 
admitted as a statement of law which provides as follows: 
Partners and partnerships: 
Termination: Changes in interest — 
Payments of cash by new partners as 
contributions to the partnership in exchange 
for more than 50 percent of the capital and 
profits interests in the partnership do not 
result in a termination of the partnership 
under the provisions of section 708(b)(1) of 
the Code. 
Rev. Rul. 75-423, I.R.B. 1975-40, 8. (Exhibit 36). 
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See also, Walter K. Oehlschlager, T.C.M. 1988 
This 1975 revenue ruling has no application to the instant 
case, because Knight was not a new partner. Mr. Knight's 
counsel brought this fact to the attention of the judge while 
discussing this issue. (TR 617-123). Knight was buying out 
completely Player and Willyard in RSL and their percentage of 
interest in RSLA, and the hotel. The evidence is also clear 
that Knight was not injecting new capital into RSL. Knight 
assumed the personal liability which Daines, Player and 
Willyard owed to Leach ($167,000). Knight agreed to pay 
$30,000 to Daines; $50,000 to Granato Importing Company, and to 
pay the accounts payable, mortgages, franchise fees, etc. which 
RSLA owed. RSL did not owe these obligations. 
There was no evidence given by Daines that would cause the 
exception to the general rule of termination of the RSL 
partnership (Sec. 708) to apply. 
Mr. Colessides then asked Mr. Heyborne that if the intent 
of the partners were NOT to terminate the partnership for fear 
of accelerating the mortgage indebtedness, then could that be 
accomplished? (TR 616-81). Mr. Heyborne answered that if that 
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was the agreement of the partners and the consensus of opinion 
of all the partners, he would have advised his clients to do 
that (TR 616-83). But Knight testified that Daines never 
discussed any tax consequences that would have flowed from the 
way the purchase agreement was written (TR 617-104); that the 
transaction was handled by Daines as an accountant so that he 
(Daines) was relieved of the income tax on the investment tax 
credits and the excess depreciation (TR 617-110). On 
termination of the partnerships the amount of accelerated 
depreciation which had been taken as a credit against income 
had to be recaptured by the old partners. Knight did not make 
any payments or infusion of capital into RSL (TR 617-16). He 
borrowed money from Cascade Mall Company and Gracie Oil Company 
to pay the mortgage payment at Prudential which was due and 
owing by RSLA. Then there was $50,000 from Gracie Oil Company 
that went to pay Daines ($30,000) and Granato ($20,000) (TR 
617-116). Knight testified that he certainly didn't have any 
agreement that the RSL partnership would or would not terminate 
(TR 617-117). Daines never testified that there was an 
aqre«aent that RSL would not terminate. Daines admitted that 
he got paid $2,500 to do the income tax return txrr 1983 (TR 
618-120). Thus there is no factual basis in the record for the 
exception to Section 708 termination to apply. There was no 
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infusion of new capital into RSL by a new partner. There was 
no agreement that the partnerships would not be terminated. 
RSL never did any further business after November 15, 1983. 
Daines never testified that there was any agreement or 
consensus of opinion that the agreement was intended to be 
drawn in such a manner that the outgoing partners, Daines, 
Player and Willyard, would avoid the tax consequences of 
recapture of investment tax credit and accelerated 
depreciation. Daines never testified at all on these matters. 
As a partner with Knight in the two partnerships, and the 
accountant who filed the returns, Daines stood in a fiduciary 
relationship to Knight and owed him the duty to deal in the 
utmost good faith. Burke v. Farrell (Utah 1982), 656 P. 2d 
1015). Knight is entitled as a matter of law to have this 
Court determine and declare that Daines breached his fiduciary 




IT WAS ERROR FOR THE COURT TO INSTRUCT THE JURY THAT 
"A PARTY CLAIMING TO HAVE BEEN DEFRAUDED MUST FILE A 
LAWSUIT WITHIN THREE YEARS AFTER HE DISCOVERED OR THROUGH 
THE EXERCISE OF REASONABLE CARE SHOULD HAVE DISCOVERED, THE 
FRAUD OR HIS CLAIM IS BARRED BY THE STATUTE OF 
LIMITATIONS." (INSTRUCTION NO. 27; 535) 
The applicable Utah statute of limitations provides that an 
action for relief on the ground of fraud or mistake must be 
brought within three years; "except that the cause of action in 
such case does not accrue until the discovery by the aggrieved 
party of the facts constituting the fraud or mistake." 
(78-12-26 UCA 1953) 
The Utah statute of limitations cannot be held to apply to 
a party who is not a resident of Utah, but of Montana, and the 
property involved is in Wyoming. The Wyoming statute provides 
for a four year statute of limitations. § l-3-105(a)(iv)(D). 
The Utah statute on effect of absence from the state, 
§ 78-12-35 provides as follows: 
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•'Where a cause of action accrues 
against a person when he is out of the state 
the action may be commenced within the term 
as limited by this chapter after his return 
to the state. If after a cause of action 
accrues he departs from the state, the time 
of his absence is not a part of the time 
limited for the commencement of the action." 
It is undisputed that Kenneth K. Knight has never been a 
resident of the State of Utah (063; TR 615-87). 
Throughout the trial (TR 617-48-50) and at the closing 
argument attorney Stephen B. Mitchell representing Bud Leach 
strenuously argued that Knight knew or should have known of the 
fraud by January 1984, and that his first Answer praying to 
rescind his purchase of the hotel filed June 10, 1987, was more 
than three years from the date Knight should have discovered 
the fraud. 
Section 78-12-35 makes the instruction on the Utah statute 
of limitations, error in this case. 
Th^ error of giving Instruction No. 27 on the three-year 
statute of limitations was, compounded by the Court giving 
additional instructions on laches (Instruction No. 18), 
estoppel (Instruction No. 19) and waiver (Instruction No. 20). 
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Attorney Mitchell's primary argument was that there had been a 
long delay of more than three years from the date of sale of 
the hotel (November 15, 1983) to trial date (August 22, 1988) 
and that this lapse of time simultaneously was the cause of 
laches, estoppel and waiver. Leach delayed filing his 
complaint for nearly three years, while mulling over Knight's 
request to convert the note into a partnership interest. 
Knight was never told whether or not Leach would accept his 
offer to convert the note to a percentage of interest in the 
partnership (TR 617-80). Originally Leach was to have been a 
partner (TR 615-31). 
In December of 1984 (Exhibit 65), Knight wrote to Daines 
stating that if the landlord on the land lease (St. George 
Travel Center, Welden Daines, managing partner) wanted to take 
over the hotel property. HI guess it can be worked out. Let 
me know how you want to proceed." Daines and Knight were both 
personal guarantors on the $3,000,000 first mortgage to 
Prudential Savings and Loan. There is a foreclosure action 
presently pending in Sweetwater County, Wyoming, where several 
issues are being litigated between Knight and Daines and 
Prudential. It was to the guarantors1 best interest that the 
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first mortgage payments be paid prior to paying Leach. Daines 
never accepted Ken Knight's offer to take over the hotel. 
There was no reason why Leach could not have sued Daines, 
Player and Willyard on the Note long before September, 1986. 
Then the delay of more than three years from the date of sale 
to the date of pleading rescission was used against Knight, a 
non-resident of Utah, to whom the statute does not apply. 
Too many other instructions were given (laches, waiver and 
estoppel) all based on the argument that Knight's claim was 
barred after three years. There was no evidence to base these 
separate instructions upon; no evidence of waiver; no evidence 
of a promise and a reliance to constitute an estoppel. 
POINT III 
THE MEMORANDUM OF UNDERSTANDING (EXHIBIT 6) DID NOT 
CONTAIN ANY LANGUAGE THAT OBLIGATED KNIGHT TO INDEMNIFY OR 
HOLD HARMLESS WELDEN L. DAINES AGAINST LIABILITY TO BUD 
LEACH. THEREFORE IT WAS ERROR FOR THE COURT TO GRANT 
JUDGMENT AGAINST KNIGHT AND IN FAVOR OF DAINES BEFORE 
DAINES MADE PAYMENTS TO LEACH OR SUSTAINED ANY LOSS. 
The Memorandum of Understanding (Exhibit 6) by which Knight 
became liable to Leach provided as follows: 
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7. Knight will assume and pay timely 
the "Leach" obligation (of approximately 
$167,000) . . . 
There were no further provisions that Knight would indemnify or 
hold Daines, Player and Willyard harmless against their 
liability to Leach, as makers of the Note (Exhibit 1). 
The Judgment was signed by the Court on October 11, 1988 
and included the following provision (TR 608): 
2. Defendant Weldon L. Daines is 
entitled to Judgment over against Kenneth K. 
Knight for indemnity in the amount of 
$215,455.63, together with interest at the 
rate of 12% per annum from and after August 
22, 1988, plus the attorneys' fees awarded 
Plaintiff Bud Leach of $12,483.90. 
Provided, however, that Weldon L. Daines 
shall only be entitled to execute on this 
Judgment to the extent he actually pays any 
portion of the Judgment in favor of 
Plaintiff Bud Leach, and only after the 
Judgment in favor of Plaintiff Bud Leach has 
been paid in full. In no event shall knight 
be required to pay more than the total of 
the Judgment in favor of Plaintiff. 
The only party entitled to a judgment on the Leach Note is 
the holder of the Note. Section 70 A-3-301 of the Uniform 
Commercial Code provides "The holder of an instrument . . . may 
. . . enforce payment in his own name." There is no authority 
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to grant Daines a judgment against Knight merely because Knight 
agreed to assume the Leach obligation and hasn't yet 
performed. Daines has not paid the Note, is not an assignee of 
the Note or Judgment, and has no cause of action against Knight 
until he either pays the Note and becomes the holder, or pays 
the Judgment and takes an assignment of the judgment. 
The promise of Knight to assume and pay timely the Leach 
obligation (of approximately $167,000.00) is not a contract of 
indemnity. There is no evidence (no language) in this case 
that Knight promised to indemnify and save harmless Daines, 
Player and Willyard from loss or liability by reason of 
Knight's failure to pay $167,000 to Leach. A contract of 
indemnity requires special language showing a special intent to 
indemnify. Contracts of indemnity are often required by 
insurance companies before issuing a contractor's bond or a 
guardian's bond, etc. In case of an indemnification contract 
against liability the indemnitee (often a surety company) is 
entitled to judgment when liability is legally imposed upon 
it. However, if the indemnity contract is an indemnity against 
loss then the indemnitees (Daines, Player and Willyard) must 
first prove an actual loss suffered by them. In the case of 
indemnification against loss, the indemnitee has no cause of 
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action until he has paid the primary creditor and the 
indemnitee has thus suffered a loss. 42 CJS Indemnity, § 14; 
Alberts vs. American Casualty Company, 200 P.2d 37; Levin vs. 
Friedman, 317 A, 2d, 831. 
The instant case is similar to the legal situation dealt 
with in Horman v. Gordon, 740 P.2d 1346 (Utah Court of Appeals, 
1987) and Kennedy v. Griffith, 98 Utah 183, 95 P.2d 752 (Utah 
Supreme Court, 1939). They were cases where a third party 
(Knight) assumed or agreed to pay the obligation of an original 
debtor (Daines). The cases hold that the original debtor 
(Daines), when not released by the holder of the note, (Leach, 
the obligee) becomes a surety of the third party who assumed 
the debt. (Restatement of Security, Sec. 83(c).) Under the 
general law of Suretyship, it is clear that a Surety cannot 
take judgment against its principal until it has paid the debt, 
or sustained a loss. 
The rule is stated in 73 CJS Principal and Surety, Section 
225, as follows: 
Usually, the surety, before payment, 
cannot interfere with the right of the 
principal to deal with his property as he 
pleases. Ordinarily, as under the 
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common-law rule, where one is surety for 
another for the payment of a debt, the right 
of action by the surety against the 
principal accrues at the time of the payment 
by the former, and the payment must be made 
before the action for reimbursement is 
brought, as discussed infra § 233, 
notwithstanding the surety became such 
through misrepresentations made to him. 
This rule has been changed or modified by 
some statutes. 
(Emphasis added.) 
See Harshaw, dba Harshaw Bonding Company v. Mustafa, 
321 N.C. 288, 362 S.E.2d 541. 
That is why surety companies reguire a fully spelled-out 
agreement of indemnification wherein the principal agrees to 
hold harmless and indemnify the surety against all loss and 
liability. If the hold harmless agreement is only against 
loss, and not against liability, then the surety must pay the 
debt or sustain an actual loss before it is entitled to 
judgment on its indemnity agreement against the surety. Daines 
has not paid the debt, has not sustained a loss, and has no 
indemnity agreement from Knight. 
Daines is attempting to execute on the Leach judgment 
before he has paid the judgment. Attached to this Brief as an 
exhibit is a copy of an action filed in the United States 
District Court for the District of Montana, Great Falls 
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Division on November 2, 1988 entitled Bud Leach, f/k/a/ George 
J. Leach and Welden L. Daines, Plaintiffs, vs. Kenneth K. 
Knight. This action is filed by attorney Ward E. Taleff, who 
in the past has represented Daines in suits against Knight. 
Daines is not entitled to be a plaintiff and judgment creditor 
of Knight. The Montana action filed by Daines is vexatious and 
contrary to law. 
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CONCLUSION 
For the reasons stated in Point II, the judgment in favor 
of Leach and Daines should be reversed. 
For the reasons stated in Point 1, the directed verdict 
against Knight on the failure of Daines to report the 
termination of the partnerships should be reversed. 
For the reasons stated in Point III, the judgment should be 
reversed and amended so as to delete any judgment by Daines 
against Knight on the theory of indemnity. 
Respectfully Submitted, 
CALLISTER, DUNCAN & NEBEKER 
Richard H. Nebeker 
Attorney for 
Kenneth K. Knight 
CDN4433N 
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COME NOW, BUD LEACH and WELDEN L. DAINES, and for their 
claim for relief against KENNETH K. KNIGHT, allege: 
1. Bud Leach f/k/a George J. Leach (hereinafter "Leach"), 
is an individual residing in a state other than the state of 
Montana. 
2. Welden L. Daines (hereinafter "Daines"), is an 
individual and a Tesident of the state of Utah. 
3. Kenneth K. Knight (hereinafter "Knight") is a resident 
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4. Jurisdiction is based upon 28 U.S.C. Section 1332 in 
that the matter in controversy is between citizens of different 
states and exceeds the sum of $10,000.00 exclusive of costs and 
interest. 
5. On October 11, 1988 in Cause No. C86-7249, Leach ob-
tained a judgment against Knight in the District Court of the 
Third Judicial District in and for Salt Lake County, State of 
Utah. An exemplified copy of the judgment is attached hereto as 
Exhibit "ln and by this reference incorporated herein. 
6. On October 11, 1988, Daines obtained a judgment 
against Knight in the same judicial proceedings for indemnity in 
the amount of TWO HUNDRED FIFTEEN THOUSAND FOUR HUNDRED FIF-
TY-FIVE and 63/100 DOLLARS ($215,455.63) together with interest 
thereon at the rate of 12% per annum from and after August 22, 
1988 and attorney's fees of TWELVE THOUSAND FOUR HUNDRED 
EIGHTY-THREE and 90/100 DOLLARS ($12,483.90), such sums having 
been awarded in favor of Leach against Knight and Daines. 
7. By the terms of such judgment Knight is liable to 
Leach for the sum of TWO HUNDRED FIFTEEN THOUSAND FOUR HUNDRED 
FIFTY-FIVE and 63/100 DOLLARS ($215,455.63), interest thereon at 
the rate of 12% per annum from and after August 22, 1988, and 
attorney's fees of TWELVE THOUSAND FOUR HUNDRED EIGHTY-THREE and 
90/100 DOLLARS ($12,483.90). 
8. Leach and Daines are each entitled to have the at-
tached judgment granted full faith and credit in the courts of 
the state of Montana pursuant to Article IV, Section 1 of the 
United States Constitution and Section 26-3-203 MCA. 
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9. Leach is entitled to the judgment of this Court 
against Knight and execution thereon is authorized by law. 
10. Daines is entitled to the judgment of this Court 
against Knight and execution thereon as authorized by law but 
subject to the conditions imposed thereon by the judgment at-
tached hereto. 
WHEREFORE, Leach and Daines demand judgment against Knight 
as follows: 
1. For judgment in favor of Leach and against Knight for: 
(a) TWO HUNDRED FIFTEEN THOUSAND FOUR HUNDRED 
FIFTY-FIVE and 63/100 DOLLARS ($215,455.63); 
(b) Interest thereon at the rate of 12% per annum 
from and after August 22, 19 88; 
(c) Attorney's fees awarded in the foreign judgment 
Of TWELVE THOUSAND FOUR HUNDRED EIGHTY-THREE and 
90/100 DOLLARS ($12,483.90); 
2. For judgment in favor of Daines and against Knight in 
indemnity as provided in the judgment attached hereto as Exhibit 
n -I i t . 
3. For Plaintiffs' costs and disbursements incurred here-
in; 
4. For such other and further relief as to the Court 
seems just and equitable. 
DATED this 2nd day of November, 1988. 
— ALEXANDER & BAUCUS, P.C. 
Mm ST/PES QF
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United States of America 
In the District Court of the Third Judicial District 
In and for Salt Lake County, State of Utah 
i. SCOTT DANIELS , Presiding Judge of the District Court of the Third Judicial District, in and 
for the County of Salt Lake. State of Utah, do hereby certify that said Court is a Court of Record, having a Clerk and a 
seal; that H. Dixon Hindley who signed the attestation, is the duly elected and qualified County Clerk of the County of 
Salt Lake. State of Utah, and was at the time of signing said attestation Ex-Officio Clerk of the said District Court; that 
said signature is his genuine handwriting; and that all his official acts as such Clerk are entitled to full faith and credit. 
And I further certify that said attestation is in due form of law. 
JMk dav of September A.D. 19 il Witness mv hand this y f. 
<Y„&m)gA KJIA 
Judge of said District Court 
STATE OF UTAH 
ss. 
COUNTY OF SALT LAKE 
I. H. Dixon Hindley, County Clerk and Ex-Officio Clerk of said District Court of the County of Salt Lake, State of 
Utah, do hereby certify that the Honorable SCOTT DANIELS whose name is subscribed to the 
preceding certificate, is one of the Judges of said Court, duly commissioned and qualified, and that the signature of said 
Judge to said certificate is genuine. 
IN WITNESS WHEREOF. I have hereunto set mv hand and affixed the seal of said Court, this 1Q*^ 
dav of OeJtobeA A.D. 
said District Court 
STEPHEN B. MITCHELL, Esq., 12278 
BURBIDGE & MITCHELL 
Attorneys for Plaintiff 
139 Bast South Temple, Suite 2001 
Salt Lake City, Utah 84111 
801 355-6677 
Salt Lake County Utah 
OCT 111988 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OP UTAH 
BOD LEACH, formerly 




WELDEN L. DAINES; J.R. 
WILLYARD; SHELDON PLAYER; 
KENNETH K. KNIGHT, individuals; 
and ROCK SPRINGS," LTD., a 
Utah Limited Partnership, 
Defendants. 
KENNETH K. KNIGHT, 
Plaintiff, 
vs. 
WELDEN L. DAINES, J.R. 
WILLYARD, SHELDON G. PLAYER, 
ROCK SPRINGS LIMITED, a Utah 
Limited Partnership and BUD 
LEACH, formerly GEORGE J. 
LEACH, an individual, 
Defendants. 
J U D G M E N T 
Civil No. C 86-7249 
Homer F. Wilkinson, Judge 
Civil No. 87-07445 
This matter came on regularly for jury trial before the 
Court, the Honorable Homer F. Wilkinson, Judge, on August 22 
through August 25, 1988. Thereafter, on September 21, 1988 a 
hearing was held on the attorneys' fees issues pursuant to 
stipulation. Stephen B. Mitchell of Burbidge & Mitchell 
appeared on behalf of Plaintiff Bud Leach. Nick J. Colessides 
appeared on behalf of Defendant Weldon L. Daines. Richard H. 
Nebeker of Duncan, Callister and Nebeker appeared on behalf of 
Kenneth K. Knight. The default of Defendants Sheldon G. :. layer 
and J.R. Willyard, having previously been entered, and a 
directed verdict entered in favor of Plaintiff Bud Leach and 
against Defendant Weldon L. Daines, and the case having been 
submitted to the }ury on special interrogatories, and the jury 
having submitted answers to those interrogatories, finding in 
favor of Plaintiff Bud Leach and Defendant Weldon L. Daines and 
against Kenneth K. Knight, Judgment is hereby entered as follows: 
1. In the sum of $215,455.63, together with interest at 
the rate of 12% per annum from and after August 22, 1988, and 
reasonable attorneys* fees of $12,483.90 in favor of Plaintiff 
Bud Leach and against Defendants Sheldon G. Player, J.R. 
Willyard, Weldon L. Daines and Kenneth K. Knight, jointly and 
severally. 
2. Defendant Weldon L. Daines is entitled to Judgment 
over against Kenneth K. Knight for indemnity in the amount of 
$215,455.63, together with interest at the rate of 12% per annum 
from and after August 22, 1988, plus the attorneys' fees awarded 
Plaintiff Bud Leach of $12,483.90. Provided, however, that 
Weldon L. Daines shall only be entitled to execute on this 
Judgment to the extent he actually pays any portion of the 
Judgment in favor of Plaintiff Bud Leach, and only after the 
Judgment in favor of Plaintiff Bud Leach has been paid in full. 
In no event shall^Knight be required to pay more than the total 
of the Judgment in favor of Plaintiff. 
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3. For costs of suit incurred herein by Plaintiff Bud 
Leach in the sum of $497.20 as against Defendants Sheldon G. 
Player, J.R. Willyard, Weldon L. Daines and Kenneth K. Knight, 
jointly and severally. 
4. The Complaint of Kenneth K. Knight in Civil No. 
C87-7445 is dismissed with prejudice, no cause of action. 
5. The request of Defendant Weldon L. Daines for an 
award of attorneys1 fees against Defendant Kenneth K. Knight is 
denied. 
DATED this / ' day of September, 1988. 
BY THE COURT: 
HOMER P. WILKINSON, JUDGE 
CM*"*' 
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